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1 We deny the oral motion for continuance made by appellant’s counsel
in open court.

2 Because the parties are familiar with the facts, we do not recite them
here except as necessary to aid in understanding this disposition.

2

Zachary Thaddeus McPeak, a state prisoner, appeals the district court’s

denial of his petition for writ of habeus corpus, filed pursuant to 28 U.S.C. § 2254. 

McPeak contends that the district court erred in finding that he did not receive

ineffective assistance of trial counsel.  He further contends that his appellate

counsel was also ineffective.  We have jurisdiction pursuant to 28 U.S.C. §§ 1291

and 2253, and we affirm.1

Although his trial counsel failed to file a motion to suppress evidence,

McPeak did not receive ineffective assistance of counsel because he could not

show that he suffered prejudice as a result.2  Even assuming that trial counsel

performed deficiently, there is no probability that the outcome would have been

different had the evidence been suppressed.   See Ortiz-Sandoval v. Clark, 323

F.3d 1165, 1170 (9th Cir. 2003) (requiring petitioner to show “a reasonable

probability that the jury would have reached a different verdict absent the

introduction of the unlawful evidence”).  McPeak did not have credible defense

witnesses to substantiate his defense.  Moreover, two days after the crimes,

McPeak’s mother turned over several rings belonging to the victim that she found



3

in McPeak’s room.  Because this evidence by itself likely was enough for

conviction, McPeak cannot demonstrate prejudice.  

McPeak also did not receive ineffective assistance when trial counsel

authorized deposits into a defense witness’s prison account.  Counsel’s

performance in this regard was not deficient, and McPeak cannot show that but for

counsel’s deposit of the funds, the result of his trial would have been different.

Because McPeak did have effective trial counsel, appellate counsel was not

ineffective for failing to argue ineffective assistance of trial counsel on appeal. 

See Turner v. Calderon, 281 F.3d 851, 872 (9th Cir. 2002) (stating that counsel is

not ineffective for refraining from arguing an issue that has little or no prospect of

success).

Accordingly, the judgment of the district court denying the habeas petition

is

AFFIRMED.
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